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• What are you talking about? And why do I care?
• Classic example: 
 1972 Clean Water Act Amendments
 EPA to regulate “navigable waters”
 Defined as: “waters of the United States”

• Who decides what that means? And how?

Deference?
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U.S. Constitution, Article 1, Section 1

“All legislative Powers herein granted shall be vested in 
a Congress of the United States, which shall consist of a 
Senate and House of Representatives.”

Starting at the Source
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• Constitution does not say

• 19th Century “Non-Delegation 
Doctrine”

 “Intelligible principle”

• Steady expansion of 
administrative state

Delegation —
How Far Is Too Far?
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• Clean Air Act — what is a 
“stationary source”

• “Bubble” rule

 De-regulation decision

• Environmental groups 
challenge — and lose

Enter Chevron v. NRDC (1984)
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• Two steps:

 Is statute silent or 
ambiguous?

 If so, is agency’s view 
reasonable?

The Chevron Two-Step

• Question: 

 How to evaluate 
EPA’s statutory 
interpretation?
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Rise of Deference…
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“I don’t want to say that 
Chevron is responsible for 
all the ills of the modern 
administrative state, just 
most of them.”

— Paul Clement

…Fall of Deference
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“And you may ask yourself, 
‘Am I right? Am I wrong?’”

Deference on the Run



Beginning of the 
End?
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Loper Bright Enterprises v. 
Raimondo

• Agency rule challenged

• D.C. Circuit upholds (2-1)

• Cert granted — narrowly

• Argument January 17, 2024

• Decision June 2024? 
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1. Reinvigorated Step One

2. Silence and “Major Questions”

3. “A tombstone no one can miss.”

Potential Outcomes
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A Post-Chevron World

• What happens to Chevron’s little brother — Auer?

 Auer is to agency regulations what Chevron is to 
agency statutes

 Reaffirmed in Kisor v. Wilkie (2019), 5-4 decision 
joined by Chief Justice Roberts

• What happens to the thousands of prior Chevron 
cases?

 Any second bites at the apple?

• How clear, how explicit, must Congress be?
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“[Not] the Same as It Ever Was”
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What about Georgia?
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But for How Long?
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Implications Going Forward
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Implications Going Forward



QuestionsQuestions
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